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Tradewell, Becky

From: Wong, Manyee

Sent: Sunday, January 28, 2001 2:47 PM
To: Tradewell, Becky

Subject: RE: Green tier and EIP

Hi Becky,

| have provided DNR with parts of the draft but have not gotten any feedback from them yet. 1 did call Jeff Smoller from
DNR for clarifications on several issues. And he said the committee wanted the problem to be self-implementing without
DNR having to do rules. | guess if that is the case, we will have to put into statutes specific benefits for participation in the
program. But keep the language that allows DNR to do rules if needed to clarify benefits in statute.

We will need to go ahead on a draft that merged the two concepts together. Most likely, the Lt. Governor's decision will be
the final one since Gov. Thompson is leaving. In the merged version, we do want to entirely do away with the
environmental improvement program being a separate program. However, we want all the components of the
environmental improvement program to remain unchanged even though it's being merged. Here is my proposed
framework which hopefully will respond to your comments/concerns below.

Green Tier Initiative
Tier 1 - Intent is to encourage businesses to focus on self audits and self correction of environmental violations

+ Include all conceptsin the environmental improvement draft

* Allow participants be who did not find any violations in their audit be considered as participants in the program as well
as long as they submit their audit/report to DNR for review.

e Also, in this tier, participants have the flexibility to conduct audits on any of their facilities. (Becky: In response to your
comments below regarding concerns on the reporting all violations - under the environmental improvement program, if
an entity submits the report/audit, the entity must reveal all violations discovered in the report/audit to DNR. In other
words, the entity can’t choose which violation to report. Am | correct? If so, this tier will require that the entity reveal al

violations that are found under report/audit submitted) &V\:ﬁ&/“ o con f P ‘
avtl it to e | E“C?W a ek

Benefits:
s For all participants - acceptance into the Green Tier program L
niit their reports to the department, and

+ For participants who conduct an environmental audit every two years, sub
correct any violations in good faith, the following: T

: 4

o numbered certificate of recognition : YR

. identification of the entity as a participant in Green Tier on the Department’s Green Tier web site

. identification of the entity as a participant in Green Tier in news releases that the Department will issue to local
newspapers at least annually; and :

. use of the green tier logo for public relations such as newsletters and brochures.

Tier 2 - Intent is to encourage businesses to establish a comprehensive environmental system and self audit

+ Keep all current concepts in the draft :

¢ Include language similar to proposed language s. 299.85 (3), (3m), (5), (6), (6m), (7), (8), (9), and (10) under the
environmental improvement program
Note: As mentioned in my previous email, | was confused as to what happens to a participant of Green Tier 1 if an
environmental audit discovered any environmental violations (minor or major). | talked to Jeff Smoller from DNR on
Friday about this and he said the Green Tier advisory committee has envisioned a process same as the one in
statutes for the environmental cooperation pilot program, particularly s. 299.80 (12), (13), (14), and (15). | read
through these statutes and they seem to be pretty much the same as the language in the dratft for the environmental
improvement program. As least in concept, they seem to be the same except for the requirements of proposed
penalties and public notice and comments. Please incorporate the ideas of penalties, public notice, and public hearing
into this section so it is consistent with tier 1. .

¢ Becky: As currently drafted, participants in this tier must submit an audit every year to the department. As such, they
will have to reveal all violations found in the report to the department. Am 1-correct? '

Benefits:




e - Please put in all benefits listed in the paper “Concepts for Green Tier Legisi'aﬁbn” for this tier of the program

¢ Inthe concept paper, DNR states that it will reduce the frequency of mspectlon within each media specific program as
a benefit to the participant.

Tier 3 - Intent is to encourage businesses to go beyond compliance and self audit

o Keep all current concepts in the draft

o Instead of the process utilized in tier 1 and 2 (i.e., proposed language s. 299.84 (3) under the environmental

improvement program), a performance contract be the avenue used to address issues such as environmental
violations.

Benefits:

» Please put in all benefits listed in the paper “Concepts for Green Tier Legislation” for this tier of the program.

Note: Participation in any tier is not dependent on participation in other tiers. Aﬁyone can choose to participate in any tier
as long as they meet the specified criteria. In my past email, | have indicated the possibility that tier 1 participation be a
prerequisite to other tiers. After you comments, | decided to toss the idea. And 1 think what | proposed here now should

~ work. Let me know if you see any inconsistencies or problematic areas. | think if | see something drafted up, | would be

better able to identify problems. For now please go ahead with my instructions. .| don’t think we should wait for DNR. At
this point in time, 1 am not relying on DNR’s responses as they never give them to me in a timely manner. DOA will be
makmg all needed changes and decisions from now on.

Let me know if you have questions. | will be here till 3:30 p.m. today if you need:'.vfo call me.

Thanks.
Manyee
----- Original Message-----
From: Tradewell, Becky
Sent: Friday, January 26, 2001 1:11 PM
To: Wong, Manyee

Subject: RE: Green tier and EIP
Manyee,

I guess that | will enter a new request so that we have both versions available. | am not certain whether | should
actually start drafting a "merged” version until | have a better idea about what the response is to the green tier

preliminary draft. Otherwise, | will end up having to make changes to both drafts. But | will give some more
thought on how to merge the programs. :

in the merged version, do you want to do away with EIP as a separate; program entirely? You should know, |
think, that last session the EIP draft was the result of extensive negotlat:ons between various parties and, as
numerous changes would seem to be necessary to merge the programs; | am not certain what those parties
reactions would be to the merger. For example, if the draft requires en‘utles 1o report all violations (rather than just
the ones they choose to report), that would be a big change

{ am not sure that | made this c¢lear before, | think that green tier alread):/‘:has the self-audit concept in it.
Therefore, | am not certain that any changes need to be made to green tier to get self-audit into it. Or, relatively

easily, the self-audit aspects of green tier couid be expanded. But merging LRB-1830 and LRB-2109 is a different
matter.

Please see my additional comments below (in red).

From: Wong, Manyee

Sont: Friday, January 26, 2001 11:32 AM
To: Tradewell, Becky

Subject: RE: Green tier and EIP
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AN AcCT .., relating to: an enylr()nmental improvement program, environmental

performance evaluations// environmental management programs, providing
immunity from civil penalties for certain violations of environmental

requirements, access to certain infor

/
/

tion, and providing a penalty.

Analysis by the Legislativek fé‘rénce Bureau
/s ENVIRONMEN

/ OTHER ENVIRONME

This bill crea/t/es the environmental improvement program, administered by
DNR, under which a participant may be able to avold forfeitures (civil monetary
penalties) for anﬁanvironmental violation that the participant reports to DNR.

A public or private entity that is subject to envirenmental laws (regulated
entity) may participate in the environmental improvement\program if the regulated
entity satisfies several requirements. To participate, a\regulated entity must
conduct an environmental performance evaluation that satisfies requirements
specified in the bill or have an environmental management System that satisfies
requirements specified in the bill. An environmental performance evaluation is a
systematic jand objective review of the effects of a facility on\the environment,
including dn evaluation of compliance with one or more environmental laws. An
environmental management system is a set of procedures designed, to evaluate the
effects of a facility on the environment and to achieve improvements in those effects.

/ :
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To participate in the program, the regulated en 4ty- must submit a report to
DNR describing the results of the environmental performance evaluation or
describing findings from the environmental man;g?ament system. At the time of

N\ submitting the report, more than two years must Have elapsed since the regulated

AN entity was prosecuted or issued a citation for violAting an environmental law. The

\ report must describe all violations of environmental laws revealed by the

\Knvironmental performance evaluation or envi;onmental management system and

the actions taken or proposed to be taken to ¢ ;arrect the violations. If the regulated

entrty proposes to take more than 90 days t0 correct the violations, the regulated

entityx must submit a proposed compliance sthedule and proposed penalties that the

regulafgd entity would agree to accept (stipulated penalties) if it violates the
compliarice schedule. /

The blll requires DNR to provide pubhc notice and a period for public comment
on any comphance schedule and stipulated penalties proposed by a regulated entity.
After that pé\rlod DNR may approve the compliance schedule as submitted or
propose a different comphance schedule. If the parties cannot agree on a compliance
schedule, DNR miay impose a compflance schedule, which may be appealed by the
regulated entity. DNR also reviews proposed stipulated penalties. If the parties
cannot agree on stipulated penaltaes there are no stipulated penalties.

The bill generally_prohibits this state from beg‘mmng an action to collect a
forfeiture for a Vlolatloh\of an env1ronmental law that, is disclosed by a regulated
entity that satisfies the requu'ements for part1c1pat10n in the environmental
improvement program for at/least 90 days after DNR receives the report of the
violation. Similarly, the bill generally prohibits the state from beginning an action
to collect a forfeiture whil¢ a\regulated entity is complylng with a compliance
schedule. If the regulated éntity\corrects the violation within the 90—-day period or
within the time provided in the compliance schedule, the bill generally prohibits the
state from bringing an actlon to colf ect forfeitures for the violation. If a regulated
entity violates a comphance schedule and there are stipulated penalties, the
regulated entity must pay the stlpulate;}l\penaltles The bill authorizes this state to
begin an action to clollect forfeitures from a regulated entity that satisfies the
requirements for participation in the envirqnmental improvement program at any
time under several ¢ircumstances, including’¢ases in which a violation presents an
imminent threat Or may cause serious harm to\public health or the environment or
in which DNR dlscovers the violation before ‘the regulated entity reports the
violation. / e

The bill. does not prevent the state from prosec mg a criminal violation by a
regulated ent1f;y that quahﬁes for participation in the ~_V1ronmenta1 improvement
program, but )the bill requires DNR and DOJ to take into account the efforts of the
regulated entity to comply with environmental laws in: dec_'%mg whether to begin a
criminal enfgrcement action and what penalty should bé S0 oht.
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1 AN AC’%relating to: the budget.

Analysis by the Legislative Refei‘énce Bureau
This is a preliminary draft. An analysis will be provided in a later version.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

2 SECTION 1. 15.347 (3) of the statutes is created to read:

3 15.347 (3) GREEN TIER COUNCIL. There is created in the department of natural
4 resources a green tier council consisting of 15 members appointed by the secretary
5 of natural resources. The secretary shall appoint members representing
6 environmental organizations, businesses, and local governmental units.

#»+NOTE: We usually specify a specific number of members to make it easier to keep
track of membership and vacancies. Please let me know.if you would prefer a different
number of members or if you would like to specify the length- of terms.

7 SECTION 2. 20.143 (1) (eg) of the statutes is created to read:
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SECTION 2

20.143 (1) (eg) Green tier and environmental management system grants.
Biennially, the amounts in the schedule for green tier and environmental

management system grants under s. 560.125.

+NOTE: This SECTION involves a change in an appropnatmn that must be
reflected in the revised schedule in s. 20.005, stats. ;

SECTION 3. 299.83 of the statutes is created to read

299.83 Green tier program. (1) DEFINITIONS. "In this section:

Insﬂf/hf—*——? )

10
11
12
13

1

214

17
18

s’
20

21

3

(%d facility or activity” means a facility or: act1v1ty that is included, or
1ntended to be included, in the green tier program. |

(b) “Environmental management system” means an organized set of
procedures to evaluate environmental performance and to achieve measurable or
noticeable improvements in that environmental performance through planning and
changes in operations.

(c) “Environmental performance,” unless otherwise qualified, means the

effects, whether regulated under chs. 160 and 280 to 299 or unregulated, of a facility

(d) “Environmental requirement” means a requir;e'ment in chs. 160 or 280 to

./ lﬁ or activity on air, water, land, natural resources, and human health.
/ .....

299, a rule promulgated under one of those chapters;;-jor ‘a permit, license, other
approval, or order issued by the department under one of those chapters.
(e) “Green tier contract” means a contract entered into by the department and
a participant in Mé?:fr the green tier program, and that may be signed by other
interested parties, that specifies the participant’s commitment to superior
environmental performance and the incentives to be provided to the participant.
(f) “Green tier program” means the program under this section.

(g) “Superior environmental performance” means one of the following:

2-22(Fem 207
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1 1. That an entity limits the discharges or emissions of pollutants from, or in
2 some other way minimizes the negative effects on air;f‘i}\?éter, land, natural resources,
3 or human health of, a facility that is owned or operé_téd by the entity or an activity
4 that is performed by the entity to an extent that'i’s' greater than is required by
5 applicable environmental requirements.
6 2. That an entity minimizes the negative effects on air, water, land, natural
7 resources, or human health of the raw materials used by the entity or the products
8 or services produced or provided by the entity to an extent that is greater than is
9 required by applicable environmental requirements.
10 3. That an entity voluntarily engages in restoring or preserving natural
11 resources.
12 4. That an entity helps other entities tocomply with environmental
13 requirements or to accomplish the results describetiifj 1nsubd 1. or 2.

2 seel fo
(h) “Violation” means a violation of an environmental requirement. }ier
™ aiticy tier Iarﬂ‘ﬂ- j{% (it

e entity may apply to the

14
Wit Ladita v
@ (2) ELIGIBLE PARTICIPANTs:m public or %ri\:ge
. . . Herﬁorherll[o\:
@ department to participate infthe green tier program. A group of public or private
@ entities may together apply to the department to participate inj € green tier
- _ e T o Fier JLoF o
program. An applicant for[the green tier program shall identify the facilities or
oy CAS

vse “PP@,f the Ro™lineral
€ program,

9,7‘{'19 activities that it inten to includ
Zinge12 50 Eder 19
2y (W ELIGIBILITY FOR[IPMES.
3| UTi>r

21

nral. oo L
S (a)/\Aﬁ applicant is eligible for Le)fé‘}m%of the

& green tier program if the applicant satisfies the reqﬁirements in pars. (b) to (d). If
tie H'/A 22 an applicant consists of a group of private entities, 'féé'ch requirement in pars. (b) to
23 (d) applies to each entity in the group. ,
@ Exlonttae st recsrd. trevdl e
(b) }\To be eligible to participate in[liavel«ane, an applicant shall demonstrate all

25 of the following:
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1. That, within 60 months before the date of application, no judgment of
conviction was entered against the applicant, any managing operator of the
applicant, or any person with a 25% or more ownership interest in the applicant for
a criminal violation involving a covered facility or activity that resulted in
substantial harm to public health or the environment _Qr:that presented an imminent
threat to public health or the environment.

2. That, within 36 months before the date of appliéafion, no civil judgment was
entered against the applicant, any managing operator of the applicant, or any person
with a 25% or more ownership interest in the applicaﬁf for a violation involving a
covered facility or activity that resulted in substantial harm to public health or the
environment. |

3. That, at the time of application, no case is pending for a violation involving
a covered facility or activity that resulted in substantial harm to public health or the
environment or that presented an imminent threat t(; public health or the
D emtvonmbel ooy T

(c) To be eligible to participate in Rlevel»gae, an,gppligant shall submit an
application that describes all of the following: s

1 The applicant’s past environmental perforrﬁéhce- with respect to each
covered facility or activity.

2. The applicant’s current environmental performance with respect to each
covered facility or activity.

3. The applicant’s plans for activities that enhance the environment, such as
improving the applicant’s environmental performance with respect to each covered

facility or activity.
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< C,w\(O‘\"M"&OQ ;e,(JI N
(d)}\’fo be eligible to participate in }k}yel..ene,'"an applicant shall do all of the

, foilowmg Qone e Hob o

1. Hmﬂlmplemented or commit itself to 1mi)lement1ng within one year of
application, for each covered facility or activity, an environmental management
system that is all of the following:

a. Based on the standards for environmental management systems issued by
the International Organization for Standardization or - determined by the
department to be functionally equivalent to an environmental management system
that is based on those standards.

b. Determined by the department to be appropriate to the nature, scale, and
environmental impacts of the applicant’s operatio‘ns: related to each covered facility
or activity.

2. Include, in the environmental management eystem under subd. 1., goals in
at least 2 of the following areas: |

a. Improving the environmental performance of tne applicant, with respect to
each covered facility or activity, in aspects of environmental performance that are
regulated under chs. 160 and 280 to 299. |

b. Improving the environmental performance of the applicant, with respect to
each covered facility or activity, in aspects of environmental performance that are not
regulated under chs. 160 and 280 to 299.

c. Voluntarily restoring or preserving natural resources.

3. Explain to the department the rationale for the choices of goals under subd.
2. and describe any consultations with residents ofi_the' areas in which each covered
facility or activity is located or performed and Wlth other interested persons

concerning those goals. .
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4. Conduct, or commit itself to conducting, annual audits of the environmental
management system under subd. 1., with every 3rd audit performed by an outside
auditor approved by the department, and commit itself to submitting an annual
report on the audit to the department.
5. Commit itself to submitting to the department an annual report on progress

. * -’éa-‘:fﬂs
toward meeting the goal unw/ vse, AN
L
pw PROCESS FOR;‘M@NE. (a) Upon receipt of an apphcatlon for participation
teH
'%eyei»ormy{of the green tier program, the dcpartment shall provide public notice
about the application in the area in which each covered facility or activity is located

or performed. . :

(b) After nrovidbilnigr public notice under par. (a) about an application, the
department may hold a public informational meeting on the application.

(e) The department shall approve or deny an application within 60 days after
providing notice under par. (a) or, if the department holds a public informational
meeting under par. (b), within 60 days after that meetmg ‘The department may limit
the number of participants in }eye‘l\gne‘%{f%he green t1er program or limit the extent

of participation by a particular applicant, based on the department’s determination

that the l1m1tat10n is in the best interest of the green t1er program.

e for
B veP ncﬁ)»\“ﬁ\

(d) A dec151on by the deparftment under par. (c) to approve or deny an

a hcatmn is not subject to review under ch. 227.
;gm By j

@

22
- 23

24

] ELIGIBILITY FORAM (a)) An apphcant is eligible for level@xof the green

tier program if the applicant satisfies the requirements in pars. (b) to (d). If an
applicant consists of a group of public or private entities, each requirement in pars.

(b) to (d) applies to each entity in the group.
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e SECTION 3
0 Expcod bl
(b)\VTo be eligible to participate in lexelﬂ, an -apnlicant shall demonstrate all of

the following: o
1. That, within 120 months before the date‘nfl application, no judgment of

conviction was entered against the applicant, any managing operator of the

applicant, or any person with a 25% or more ownership interest in the applicant for

a criminal violation involving a covered facility or activity that resulted in

substantial harm to public health or the environment or that presented an imminent

threat to public health or the environment.
2. That, within 60 months before the date of application, no civil judgment was
entered against the applicant, any managing operator of the applicant, or any person

with a 25% or more ownership interest in the applif;:ant for a violation involving a

RN T

covered facility or activity that resulted in substanﬁal,«harm to public health or the
environment.

3. That, at the time of application, no case is panding for a violation involving
a covered facility or activity that resulted in substantial harm to public health or the

cnvironment or that presented an imminent threat to public health or the

(c) ) Tou be eligible to participate 1nAle!¢él’«¥2 an applicant shall do all of the
following:

1. Demonstrate that it has implemented for each covered fac111ty or activity, an
env1ronmental management system that is all of the followmg

a. Based on the standards for env1ronmenta1 management systems issued by
the International Organization for Standardlzatlon or determined by the
department to be functionally equivalent to an environmental management system

that is based on those standards.
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b. Determined by the department to be appropriate to the nature, scale, and
environmental impacts of the applicant’s operations related to to each covered
facility or activity.

2. Commit itself to having an outside auditor anproved by the department
conduct annual audits of the environmental management’system under subd. 1. and
to submitting an annual report on the audit to the department

3. Commit itself to annually conducting an;:jandit of compliance with
environmental requirements that are applicable to ttie covered facilities and to
submitting the results of the audit to the department.

®s Yor BAVAAK MJMM@‘ +rey

(d /\ To be eligible to participate in \1&61421, an applicant shall demonstrate a

record of superior envu'onmental performance, and describe the measures that it

vse vpper case for Rowman numeral

proposes to take to mam ain agg improve its superior environmental performance. -
qg Dletfer of W@% +vey 2L
(* PROCESS FOR‘IMLT-;@ (a) To apply for participation in \].eveb%{of the green

tier program, an entity shall 5ubm1t a letter of intent to the department. In addition
to providing information necessary to show that- the _applicant satisfies the

v

requirements in sub. (% the applicant shall do all of the followmg in the letter of
intent:

1. Describe the involvement of interested persone' in developing the proposal
for maintaining or iInproving the applicant’s superior environmental performance,
identify the interested persons, and describe the interests that those person have in
the applicant’s participation in the green tier program.

2. Outline the provisions that it proposes to include in the green tier contract.

LNM tbion

(b)y It The department may limit the number of letters of intent that it processes

based on the staff resources available.
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®M1ﬂ“w.

(e) A When the department decides to process a letter of intent, the department
shell provide public notice about the letter of intent iri"the area in which each covered
facilit, é Pr act1v1ty is located or performed.

M IC

(d)/{ After pro‘;ﬁdmg public notice under par. (c) about a letter of intent, the

department may hold a public informational meeting on the letter of intent.

%)ﬁ&]ithl Tl? 0 da})rcskafter the public notice under par. (¢), interested persons may
request Yherdepartment (g grant authorization to participate in the negot1at1ons
under par. (f). A person who makes a request under this paragraph shall describe
the person’s interests in the issues raised by the letter of intent. The department
shall determine whether a person who makes a request under this paragraph may
participate in the negotiations under par. (f) based on whether the person has
demonstrated sufficient interest in the issues ralsed by the letter of intent to warrant
that participation.

® Lagotiations .

(DTE the department determines that an apphcant satisfies the requirements

in sub. (), the department may begin negotiations concerning a green tier contract
with the applicant and with any persons to whom the department granted
permission under par. (e). The department may begin the negotiations no sooner
than 30 days after providing public notice under par. (c) about the applicant’s letter
of 1nter(15 I\o,{mj\{uj?\‘ow o"F r\ﬁd‘fia—tfw'
(g)A The department may terminate negotiations with an applicant concerning
a green tier contract and the decision to terminatet negotiations is not subject to
review n%e;r) c(f,l U‘%%rz 00 @A canddia .

(h)/(If negotiations under par. (f) result in a proposed green tier contract, the

department shall provide public notice about the proposed green tier contract in the

area in which each covered facility or activity is located or performed.
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Y /_{w‘@;g on (Jro@osd et

()4 After providing public notice under par. (h) about a proposed green tier
contract, the department may hold a public informational meeting on the proposed
green tier contract. fjb

G reantier b

g W1th1n 30 days after providing notice under par. (h) or, if the department
holds a public informational meeting under par. (i), within 30 days after that
meeting, the department shall decide whether to enter into a green tier contract with
an applicant. In a green tier contract, the department shall require that the
participant maintain the environmental manag‘e}nent system described in sub. (ﬁ)
(c) 1. and abide by the commitments in sub. (§) (c) 2. and 3. The department shall
ensure that the incentives provided under a green tier contract are proportional to
the environmental benefits that will be provided by the participant under the green
tier contract. The department shall include in a green tier contract remedies that
apply if a party to the contract fails to comply with the contract. The term of a green
tier contract is 5 years, with opportunity for renewal for additional 5 year terms upon
agreement of the parties.

o £ Leession -

k) ,(Notwithstanding 8. 227.42, there is no right tg an administrative hearing
on the department’s decision to enter into a contract under par. (j), but the decision
is subject to judicial review. o

0® R

(¥ SUSPENSION OR TERMINATION OF PARTICIPATION.. (a) The department may
suspend or revoke the participation of a participant in the green tier program at the
request of the participant.

(b) The departrﬁent may terminate the participation of a participant in the
green tier program if a judgment is entered against the participant, any managing
operator of the participant, or any person with a 25% or more ownership interest in

the participant for a criminal or civil violation involving a covered facility or activity

-
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1 that resulted in substantial harm to public health or the environment or that
2 presented an imminent threat to public health ori.;h‘é{e_nvironment.
3 (c) The deparfment may suspend the participai‘;i:i‘)_'prof a participant in the green
4 tier program if the department determines that the participant, any managing
5 operator of the participant, or any person with a 25% or more ownership interest in
6 the participant committed a criminal or civil violation involving a covered facility or
7 activity that resulted in substantial harm to public health or the environment or that
8 presented an imminent threat to public health or the environment and the

.department refers the matter to the department of justice for prosecution.

(d) The departm'ent ma& suspend or revoke the participation of a green tier

participant in }evel-onq if the participant does not implement or fails to maintain,
&

v

[ 2
annual audits described in sub. (§) (d) 4., or fails to submlt annual reports described

1‘0
(i
@ the environmental management 6s_ystem descrlbed ;n sub (® (d) 1., fails to conduct
s
@

: 5 v’ A
in sub. (\‘%) (d) 5. . , , '

15 (e) The department may, after an opportumty for a hearmg, revoke a green tier

16 contract if the department determines that the part1c1pant is in substantial
17 noncomphance W1th the green tier contract.
18 (f) A person who is not a party to a green tier contract, but who believes that

a participant is in substantial noncompliance with a green tier contract, may ask the

I WV%ZO departme@ to revoke a green tier contract under par. (e).

I }@@ i) POWERS AND DUTIES OF THE DEPARTMENT. (a) To facilitate the process under

@ @ sub. ((: ), the department shall develop model terms'-fchat may be used in green tier
contracts. | ’ N

24 (b) After consultations with interested person’s',jfﬁé department shall annually

25 establish a list identifying aspects of superior envirorimental performance that the



@
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department Wﬂl use to identify which letters of intent it will process under sub. ({)»
in the following year and the order in which it will process the letters of intent.

(¢) The department may promulgate rules for the administration of the green
tier program. In the rules, the department may specify incentivesﬁthat are consistent
with federal laws and other state lawsé\amd- that the department may provide to
participants in the green tier program.

(d) The department shall encourage small businesses, agricultural
organizations, entities that are not subject to enviroﬁ;ﬁe'ntal requirements, local
governments, and other entities to form groups to Work‘b-eooperatively on projects to

achieve superior env1ronmental performance

= ¥ tdm ) The lopactred shalQ selechon logo for o gren tie, pragram.

(e) The department shall consult with the green tier council about the operation
of the green tier program, priorities for the green tier program, and evaluation of the
green tier program.

(f) The department and the department of commerce shall jointly provide
information about environmental management systems to potential participants in
the green tier program and to other interested persens. The department shall
consult with the department of commerce about the adininistration of the green tier

Lid

program.

/_/ZECTION 4. 560.125 of the statutes is created to read:

560.125 Green tier and environmental mé’ﬁagement system grant
program. (1) The department shall make grants from the appropriation under s.
20.143 (1) (eg) to nongovernmental organizations to help those organizations develop
the ability to participate as interested persons in the green tier program under s.

299.83. The department shall allocate at least $150,000 per year for grants under

this subsection.
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(2) The department shall make grants from the appropriation under s. 20.143

(1) (eg) to assist persons to develop environmental ménagement systems, as defined
in s. 299.83 (1) (b).

(END)

e
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For further information see the state and local fiscal estimate, Wthh will be
printed as an appendix to this bill.

/

L |
The people of the state of Wisconsin, represented in senate /a«/assembly, do
enact“as follows: e
™ .

SECTION 1. 299.85 of the statutes is created tO{read’f/ “

A i
299.85 Environmental improvement p,voéam. (1) DEFINITIONS. In this |
section: N yd ' Ean \

.
.
B ”‘/

(a) “Environmental managgfﬂér&t system”':isx"neans an organized set of

#

procedures implemented by ;hfé} owner or 6‘pe\rat01" of a facility to evaluate the

environmental performg,n’ffe of the facility and to ac\h‘ieve measurable or noticeable
P

~
.
“,

\
|
!
i
i
|
|
i
{
i

improvements in g,ha”"'c; environmental performance throug};\i)‘l‘agning and changes in

A N
the facility’s.operations. ~

-~

~

\
.
) “Environmental performance” means the effects of a facility on air, water,

ad;iatural Tesources;-and-human-health: “wm~*~M

(ﬁ) “Environmental performance evaluation” means a systematic, documented,

and objective review, conducted by or on behalf of the ‘owner or operator of a facility,

of the environmental performance of the fac111ty, 1nc1ud1ng an evaluation of

compliance with one or more environmental requlrements.

nmental requirement” means a requirement in an:

1. Chap 160 or 280 to 299, a rule promulgated undtw/hose“éﬁgpters, \

T
or a permit, license, other approyal, or order issued b

\\.

epartment under one of
those chapters.

2. An ordinance or-gther legally binding requlremen\ t of a local governmental

unit-enacted u under authority granted by a state law relatln\to\Qonmental

protection.

e A A
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1 (d) “Facility” means "all_buildings and structures located on a
2 single parcel or on adjacent parcels or bpérated by the same person.

illage, town, county, town sanitary

/s i ble
%egulated entity ‘qam‘h@« forA -»

pep l:-program with respect to a facility

9 owned or operated by the regulated entity if all ;Qf the following apply:
'ﬁ@@ The regulated entity conducts an environmental performance evaluation of
11 the facility or submits findings from the facility’s gfxivironmental management
12 system. i |

Ladin
h .o

@ 17 Wy | If the regulated entity conducts an environmental performance evaluation,

14 the regulated entity notified the department in writing, no fewer than 30 days before
15 beginning an environmental performancg evaluation,r of the date on which the
16 environmental performance evaluation would begin, the site or facility or the
17 operations or practices at a site or facility to be reviewed, and the general scope of
18 the environmental performance evaluation.

ﬂ®/—) If the regulated entity conducts an environmental performance evaluation,

20 the envu'onmental performance evaluation complies Wlth 59

23 @w})The regulated entity submits a report as requlred u

(par (b))
24 q @ | At the time of submlttmg a report under -85

| |
H}
(=
=
o
H
®
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g
©
=8
©
e
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=
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25 has not, within 2 years, filed a suit to enforce an environmental requirement, and the
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respect to a facility, a regulated entity that owns or of)erates the facility shall submit
6 a report to the department within 45 days after the date of the final written report
7 of findings of an environmental performance evaluat1on of the facility or within 45

@ days after the date of findings from the facility’s enwt"onmental management system ,

at The report shall

10 include all of the following:

@ Z’ If the regulated entity conducted an environmental performance

12 _evaluation, a description of the environmental performance evaluation, including
13 - the person who conducted the environmental performance evaluation, when it was
14 completed, what activities and operations were examined, and what was revealed by
15 the environmental performance evaluation.

@ k] hlf the regulated entity submits findings from an environmental management

17 system, a description of the environmental management system of the activities and
18 operations covered by the environmental management system, and of who made the
19 findings and when the findings were made. | :
@ b e A de ionr-of-al 1,9 ations ofenvironimerrtal retrements /{revealed by
21 the environmental performance evaluation or the environmental management
4oQ£$0ﬂ/”7L’““ of thee Urokhmo
@ systeﬁ{Aand of the length of time that the violations may have continued. -

@ ‘ﬁ®\/€o)~l A description of actions taken or proposed to be taken to correc

o \ ; v
@ violations Mﬁ?@mﬁe‘ﬂﬁal-mqﬁhemeaﬁ% Aosey (%@P A 'f’/f L&P ;(

v
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d -
4 @@ A commitment to correct ‘A\A;(olations

\ M Sk M cubds &

AWlthln 90 days of submitting the report or accordlng to.a compliance schedule
approved by the department. : |

ﬁ If the regulated entity proposes to take more than 90 days to correct Wb\
violations of-efVirenmental Tequifeménts, a proposed compliance schedule that
contains the shortest reasonable periods for correcting the violations ef®

envronIMental-requirements, a statement that justifies the proposed compliance

schedule, and a description of mecasures that the regulated entity will take to

minimize the effects of the violations of-efivironmental-requitements- during the

period of the compliance schedule. L -

4 If the regulated entity proposes to take morei-:'th'an 90 days to correct e~

violations oferm

, the proposed stipulated penalties to be
imposed if the regulated entity violates the comphance schedule under ma(ep

i A description of the measures that the regulated entity has taken or will take

to prevent future violations ir 1 i and a timetable for

taking the measures that it has not yet taken.

7 NS
(3m ;

until after the end of the comment period.

i Before the start of the public comment period und‘e'r parsta), the department
shall provide public notice of the proposed complian.o,e ‘schedule and stipulated

penalties that does all of the following:

\’
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fi Identiﬁes the regulated entity that submitted the report under guhadd), the
facility at which the violation occurred, and the nature of the violation.

ﬁDescribes the proposed compliance schedule and the proposed stipulated
penalties. |

r @@\Identiﬁes an employee of the department and an employee of the regulated
entity who may be contacted for additional information about the proposed

compliance schedule and the proposed stipulated pénalties.

f States that comments concerning the proposéd compliance schedule and the

e @-9=Q

proposed stipulated penalties may be submitted to the department during the

i ' ment period. (G20
10 comment period and states the last date of the comment period.
€4y

i ) Y el

11 %) NVIRONMENTAL PERFORMANCE EVALUATION‘ If
=

12 environmental performance evaluation  underf& _ E2)%a)y the regulated entity does

ated entity conducts an
gl

SISIE

not qualify for participation i ,‘; oD ®program unless the
14 final written report of findings of the environmental performance evaluation is
15 labeled “environmental performance evaluation report,” is dated, and, if the
16 environmental performance evaluation identiﬁes Violations of%nmental\

17 reguireMents, includes a plan for corrective actlon A regulated entity may use a
18 form developed by the regulated entity, by a consultant or by the department for the

gs of the env1ronmental performance evaluation.

ft , (/&){{'ENVIRONMEN’I;AL MANAGEMENT SYSTEM. If a regulated entity submits findings
@ from the facility’s environmental management syste%und‘eafé M the
(22)
@D

24

19 final written report of finding

tier Tof
regulated entity does not quallfy for participation infthe environmental

. reen fier _
m-p:oyemegtlprogram unless the regulated entity’s efforts to prevent, detect, and

correct violations of-emvirerrmental TequireMernts are appropriate to the size of the

25 regulated entity and to the nature of its business and are consistent with any eriteria

&
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SECTION 1
used by the federal environmental protection agency to define due diligence in

or regulations. . /
(G)A COMPLIAﬁCE SCHEDULES: l{@)‘ If the department rece(lvesszll report undey

Lo .

(3 that contains a proposed compliance schedule underfsub™37%e}, the department

federal audit policies

shall review the proposed compliance schedule. The department may approve the
cempliance schedule as submitted or propose a different compliance schedule. If the
regulated entity does not agree to implement a compliance schedule proposed by the
department, the department shall schedule a meeting with the regulated entity to
attempt to reach an agreement on a compliance schedule. If the department and the
regulated entity do not reach an agreement on a compliance schedule, the

department may issue a compliance schedule. A comphance schedule under this
Pataga@h v e

@s:bsee‘cmnlls Zlﬁ)f;ect to review under ch. 227.

@@ The department may not approve or 1ssue a comphance schedule that
extends longer than 12 months beyond the date of approval of the compliance
schedule. The department shall consider the followmg factors in determining

whether to approve a compliance schedule:

% «d The environmental and public health consequences of the violations.

Q The time needed to implement a change in raw materials or method of

19

20

production if that change is an available alternative to other methods of correcting

the violations.

@ Q The time needed to purchase any equipment or supplies that are needed to

a>e

]

correct violations.

ALTIES. 4&) I‘If the department rece1ves proposed stipulated
, the department shall rev1eW the proposed stipulated

L

penalties. The department may approve the stlpulate_d"penaltles as submitted or

J
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1 propose different stipulated penalties. If the related entity does not agree to

2 stipulated penalties proposed by the departmerit, the department shall schedule a
3 meeting with the regulated entity to attemhpt to reach an agreement on stipulated
4 penalties. If no agreement is reached, there are no stipulated penalties for violations
5 of the eompliance schedule. @ o

@ 1 @@ Stipulated penalfies approved under specify a period, not
. i . . .

v | (a)] 1. } For at least 90 days after the
1 (o]~

department receives a report that meets the reqmrements in sub. (3), this state may
not begin a civil action to collect forfeitures for violations of-environmental

xeguirerients that are disclosed i 1n the report by a regulated entity that qualifies

Q)& erL of reen fier
under sub. &%)for participation 1n}the epvironmerrtal-int l'ovem.enzlprogram

% ( b)) If the regulated entity corrects violations that are disclosed By a regulated
(3)Ca ) ferd o

entity that qualifies under sub. #29 for participation in } the ir

L 0" )Q\\@( ((:.) -

8eE6®E §

days after the department receives a report that meets the requirements of sub. (3},

=
(09

this state may not bring a civil action to collect forfeitures for the violations.

=
QO

ﬁ@éﬂ) This state may not begin a civil action to collect forfe1t1€res for violations
: 2) (%) ~

covered by a compliance schedule that is approved under sub. 1@6’) during the period

of the compliance schedule if the regulated entity i 1s not violating the compliance

N

schedule. If the regulated entity violates the compliance schedule, the department
23 may collect any stipulated penalties during the period in which the stipulated

o ,
(24) penalties apply. This state may beginkcivil action to collect forfeitures for violations
@ of efivirofimentalreeuifenents that are not corrected by the end of the period in

4

rogram in a report that meets the requirements of sub. (S%Within 90

(&)~
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which the sfipulated penalties apply. If the regulated ehtity violates the compliance
schedule and there are no stipulated penalties, this state may begin a civil action to
collect forfeitures for the violations. ;3 )( ¢ )

ﬂlf the department approves a compliance schedule under sub. /{\(@»and the
regulated entity corrects the violations according to the comphance schedule, this
state may not bring a civil action to collect forfeitures for the violations.

‘/) By | Notwithstanding

collect forfeitures for violations VT en ) fts if any of the following

s state may at any time begin a civil action to

apply:
@@ The violations present an imminent threat to public health or the

environment or may cause serious harm to public health or the environment.

% The department discovers the violations before submission of a report under

sub. (3} v

m v} The violations resulted in a substantial economlc beneﬁt that gives the
regulated entity a clear advantage over its business compet1tors

@)/} The violations are identified through monltormg or samphng required by
permit, statute, rule, regulation, judicial or admlmstratlve order, or consent

aug’reemecxﬂ:y h

2 w8y C CONSIDERATION OF ACTIONS BY REGULATED ENTIT? If the department receives
L)
a rei ort that complies Wlth sub. (3),1from a regulated entity that qualifies under sub.

'd

()@)) reen e,
or participation mA the wroﬂm.enxﬂ'l-nnpmveme‘nz program, and the report
discloses a potential criminal violation mmm}mnt, the

department and the department of justice shall take into account the diligent actions
of, and reasonable care taken by, the regulated entity to _Cemply with environmental

requirements in deciding whether to pursue a criminal enforcement action and what
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penalty should be sought. In determining whether a‘ regulated entity acted with due
diligence and reasonable care, the department and the department of justice shall
consider whether the regulated entity has demonstrated any of the following:

Vi % That the regulated entity took corrective action thaf was timely when the
violation was discovered.

?] That the regulated entity exercised reasonable care in attempting to
prevent the violation and to ensure compliance Wit_h environmental requirements.

f @Q That the regulated entity had a documented history of good faith efforts to

comply with environmental requirements before ini’plementing its environmental

—
o) @e@ e - -

management system or before beginning to conduct environmental performance

11 evaluations.

@ Lid %That the regulated entity has promptly made appropriate efforts to achieve
13 compliance with environmental requirements since implementing its
14 environmental management system or since beginning to conduct environmental
15 performance evaluations and that action was taken with due diligence.

@ (s, That the regulated entity excrcised reasonable care in identifying violations

17 in a timely manner. ' o
@ ﬂ@@That the regulated entity willingly cooperated in any investigation that was
19 conducted by this state or a local governmental unit to determine the extent and -
20 cause of the violation. _
21 q ® ( H) (9&ACCESS TO RECORDS. (a)/t Except as provided in par. (c), the department shall
&gj@2 make any record, report, or other information obtained in the administration of this

?_@?3 section available to the public.
X S
\ 4 (c) The department shall keep confidential any part of a record, report, or other

25 information obtained in the administration of this section, other than emission data

A
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1 or discharge data, upon a showing satisfactory to the department by any person that
2 the part of a record, report, or other information WOlild';: if made public, divulge a
3 method or process that is entitled to protection as atrade secret, as deﬁned in s.
4 134.90 (1) (c) of that person.
5‘ | (d) If the department refuses to release 1nformat10n on the grounds that it is
6 confidential under par. (c) and a person challenges that refusal, the department shall
7 inform the atfected regulated entity of that challenge. Unless the regulated entity
8 authorizes the department to release the information, the regulated entity shall pay
9 the reasonable costs incurred by this state to defend the refusal to release the
10 information. s
(11 \ (e) . ;?;afagraph (c) does not prevent the disclosure of any information to a
12 representative of the department for the purpose of admlmsterlng this section or to
13 an officer, employee, or authorized representative of the federal government for the
14 purpose of administering federal law. When the department provides information
15 that is confidential under par. (c) to the federal government the department shall
16 also provide a copy of the application for confidential status |

@ a () S)JXPENALTY. (a) Any person who knol}vingly makes a false statement in a-
" zeport) subl\rafigted under ewba3)shall be fined not less than $10 nor more than
Jﬂ[\slgfb $10,000 or imprisoned for not more than 6 months or both.
(> {( (b) For purposes of this subseéﬁon, an act is committed knowingly if it is done
21 voluntarily and is not the result of negligence, mistake, accident, or circumstances

22 that are beyond the control of the person.

23 (END)
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Insert 2-5

(a) “Approval” means a permit, license, or other approval issued by the
' P
department under chs. 280 to 295. v

Insert 3-19-A
e v

(c) Recognition. If a regulated entity conducts an environmental performance
evaluation that complies with sub. (3)/(d) in at least 2 consecutive yéars, submits a
report that complies with sub. (1) (b) for each environmental performance
evaluation, corrects any violations described in those reports, and otherwise is
eligible under sub. (3) (a) for tier I of the green tier program, all of the following apply:

1. The department shall issue to the regulated entity a numbered certificate
of recognition.

2. The department shall identify the regulated entity, on an Internet site
maintained by the department, as a participant in tier I of the green tier program.

3. The department shall annually provide notice of thé regulated entity’s status
as a participant in tier I of the green tier program to newspapers in the area in which
facilities operated by the regulated entity are located.

4. The regulated entity may use a green tier logo selected by the department
on written materials produced by the regulated entity.

Insert 6-20

(7) INCENTIVES FOR TIER II. (a) The department shall issue a numbered
certificate of recognition to each participant in tier II of the green tier program.

(b) The department shall identify each participant in tier II of the green tier

program on an Internet site maintained by the department.
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% (c) The department shall annually provide notice|that each participant in tier
%{ IT of the green tier program Wcmgwﬂxf&m to
newspapérs in the area in which each covered facility or activity is located.

(d) A participant in tier II of the green tier program may use a green tier logo

selected by the department on written materials produced by the participant.
cpfloate ot dug ot

X: (e)’ The department shall assign anﬂ' i to serve as the contacj‘{or a
participant in tier II(with the department/for any approvals that the participant is
required to obtain and for technical assistance. —

(f) After a participant in tier II implements an environmental management
system that complies with sub. (6) (d) 1., the department shall conduct any
inspections of the participant’s covered facilities or activities that are required under
chs. 280 to 295 at the lowest frequency permitted under those chapters, except that
the department may conduct an inspection whenever it has reason to believe that a

~ participant is out of compliance with a requirement in an approval.

—7 Insert 11-9

-~ T .
(cm) Thedep%rbm&y-su

— o
participant in tier I of the green tier program if t

T+

nd or revoke the green Ul

j
icipant ceases to satisfy th.

requirements in sub. (3) (a).
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- Manyee Wong:

This is preliminary version of the draft that folds the environmental improvement
program proposal into green tier. Please review the entire draft very carefully.

I have tried to minimize the changes to what was EIP. I have modified it some so that
an entity that is subject to environmental requirements but that does not have any
violations to report may participate. Please note that EIP, and thus Zier I in this draft,
does not require an environmental performance evaluation (which is the same (I think)
as an environmental audit). Reports from an environmental management system may
be used instead of an audit. '

This draft adds the incentives from DNR’s concept paper for tier II, but it does not make
all of the changes that you requested to tier II. Tier II is structured so differently than
EIP that it will be more difficult and time—consuming to combine them as you -
requested. Is it necessary? Please consider that, as drafted, an entity that wanted the
deferred civil enforcement could participate in tier I and also in tier II if so desired.
As I pointed out on Monday, level oné in the DNR concept paper does not require audits
of environmental performance, only audits of the EMS. It also does not require
self-reporting of violations. If tier IT is left more or less as is, it will allow green tier
participation on the terms that the DNR concept paper contemplates for an entity that
only wishes to participate in tier II, but it would also encourage self-reporting by
offering the deferred enforcement incentives for tier I.

I will continue to work on language for the incentives for tier III, but there are also
other things that I must work on.

Please let me know if you have questions.

Rebecca C. Tradewell
Managing Attorney
Phone: (608) 2667290
" E-mail: becky.tradewell@legis.state.wi.us
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Manyee Wong:

This is preliminary version of the draft that folds the environmental improvement
program proposal into green tier. Please review the entire draft very carefully.

I have tried to minimize the changes to what was EIP. I have modified it some so that
an entity that is subject to environmental requirements but that does not have any
violations to report may participate. Please note that EIP, and thus tier I in this draft,
does not require an environmental performance evaluation (which is the same (I think)

as an environmental audit). Reports from an environmental management system may
be used instead of an audit.

This draft adds the incentives from DNR’s concept paper for tier II, but it does not make
all of the changes that you requested to tier II. Tier II is structured so differently than
EIP that it will be more difficult and time—consuming to combine them as you
requested. Is it necessary? Please consider that, as drafted, an entity that wanted the
deferred civil enforcement could participate in tier I and also in tier II if so desired.
As I pointed out on Monday, level one in the DNR concept paper does not require audits
of environmental performance, only audits of the EMS. It also does not require
self-reporting of violations. If tier II is left more or less as is, it will allow green tier
participation on the terms that the DNR concept paper contemplates for an entity that
only wishes to participate in tier II, but it would also encourage self-reporting by
offering the deferred enforcement incentives for tier I.

I will continue to work on language for the incentives for tier III, but there are also
other things that I must work on.

Please let me know if you have questions.

Rebecca C. Tradewell

Managing Attorney

Phone: (608) 2667290

E-mail: becky.tradewell@legis.state.wi.us




Tradewell, Becky

From: Wong, Manyee

Sent: Wednesday, January 31, 2001 1:00 PM
To: Tradewell, Becky

Subject: Green Tier - 1830

Hi Becky,

Please revise the appropriation language to show that the funds will be coming out from the environmental fund rather
than GPR. Lower the first-year dollar amount to $100,000. Thanks.

Manyee



Tradewell, Becky

From: Wong, Manyee

Sent: Wednesday, January 31, 2001 1:57 PM
To: Tradewell, Becky

Subject: Green Tier

Hi Becky,

Just want to let you know that | have received some comments/recommended changes from DNR. However, their
comments are based on the initial draft. At this point, | don’t want to compound the complexity of the redraft by sending
their comments to you at this point. | will wait for the merged draft, review it carefully and see where DNR’s comments fit
in with the new merged draft. 1 will then decide which of DNR’s requested changes are relevant to include and provide you
with detail instructions.

Let me know if you don’t think this will work.

Thanks.
“Manyee



Tradewell, Becky

From: Wong, Manyee

Sent; Thursday, February 01, 2001 6:20 PM
To: Tradewell, Becky

Subject: Green Tier Draft - 2295

Hi Becky,

Just to give you a heads up. | will be sending you edits for the Green Tier draft either tonight or tomorrow morning. | had
to clarify with DNR some of their requested changes as well as other issues. They were having meetings on this the past
two days, so | could not get back to you sooner. Most changes are technical, but not few.

Also, in response to your questions/comments on the draft, | now understand the difference between tier 2 and 3. | have
the wrong impression apparently and was further confused by Jeff Smoller’s references to the environmental cooperation
pilot program and how they want that process to address environmental violations reported in tier 2. Anyway, long story. |
think what you have in the draft is fine. An entity can participate in both programs and get the benefits of both processes.

Since the audit under tier 2 is for the EMS process, it does not require self-reporting of violations. Although, the audit of
the EMS process itself may reveal some violations which then must be included in the report, right?. In this case, | am not
sure how such violations will be handle. | assume it will be handle the same as the current law (i.e., penalties or civil
action). | told DNR they could not use the same process as the environmental cooperative pilot program because it
requires certain statutory exemptions and is not explicitly discussed in the current draft for tier 2 (Becky, am | correct on
this?). DNR does not know about tier 1. But with our current draft, | suppose the entity could simply be considered a
participant under tier 1 and use the process in place there to avoid penalties and civil action. So | guess it works out either

way under our current draft. Let me know if | am not understanding this correctly.
That's all for now. | will send you my instructions for the edits soon.

Thanks.

Manyee




Tradewell, Becky

From: Wong, Manyee

Sent: Friday, February 02, 2001 11:52 AM
To: Tradewell, Becky

Subject: RE: Green Tier Edits - draft 2295

Hi Becky,

Ok. lunderstand. | will leave it up to you to decide which technical changes are or are not suitable for inclusion in the
statute. | wanted to accommodate DNR and included their requested changes because | thought the changes may

provide more clarifications. If you don’t think it will, them go ahead and leave them out. The only real important changes
to me are the following:

: \/ That within 24 months before the date of application, the department of justice has not filed a suit to enforce an

environmental requirement, and the department has not issued g citation to enforce an environmental requirement,
because of a violation involving the facility. {Include in green tier 2 and 3

\/o green tier contract is-may not exceed 5 years, with opportunity fer+rerewal-foradditional-5-yearterms for additional
term renewals not to exceed § years each term upon agreement of the parties. (apply this to charter language as well

if included)

/* _Submitting the results of the audit to the department. |f the compliance audit is a self-audit, the entity is not eligible for
fao reduced inspections or monitoring.
% hanks.
7y

jllanyee

From: Tradewell, Becky
Sent: Friday, February 02, 2001 11:32 AM
To: Wong, Manyee

Subject: RE: Green Tier Edits - draft 2295

Manyee,

As you know, we have very little time left to finalize this draft. From scanning your message quickly, it seems to
me that a number of the changes that DNR has requested either are meaningless (like changing "goals” to
"objectives”) or are otherwise unnecessary (like the language about superior environmental performance). And
some of the language (like some of the language about superior environmental performance) is not suitable for
inclusion in the laws, for example, "as product stewards and supply chain managers”.

Fwill bégin working on this, but | think that it may not be possible to complete all of what DNR wants in time. | will
focus on the items that are manageable and seem to make sense. Meanwhile, if they have provided you with any
explanations of why they want various changes or what any of the new language means, that might be helpful to

me.
Becky
----- Original Message-----
From: Wong, Manyee
Sent: Friday, February 02, 2001 11:11 AM
To: Tradewell, Becky
Subject: Green Tier Edits - draft 2295
Importance: High
Hi Becky,

Please incorporate the following changes to the Green Tier draft. | have tried to be as detail and clear as

possible. If you have any questions or need clarifications, please give me a call. DNR wanted to include a few
more definitions and thus | have made the necessary changes in the text to be consistent with these new
definitions. 1am not sure if | have found all of them. Please double check to ensure they are correct.

1



Definitions

Change - “Superior environmental performance” means measurable or notable improvements in air, water,
land or natural resources quality or protection of ecosystem integrity as enumerated in s.299.83 (new section)

Create a new section before Section (5) Eligibility for level 2

Superior environmental performance is actions that are greater than required by law as enumerated in the
section below. For the purposes of Green Tier eligibility criteria in Sections 299.83 (8)(d) and the earning of
incentives authorized under Section (incentives is also new section) , the following principles, actions,
investments and goals may be a part of superior environmental performance:

a. Protection of the biosphere by actions that eliminate or assist others in eliminating releases or behavior
that cause environmental damage to the earth and inhabitants;

b. Restoration, preservation or conservation of renewable or non-renewable resources in or beyond the

United States;

Efficient and sustainable use of renewable natural resources such as water, soil and forests;

Consetrvation of non-renewable natural resources such as metallic and non-metallic minerals;

e. As product stewards and supply chain managers, reduce waste and toxic materials in the design,
production, delivery and use and reuse of goods and services;

f.  Energy conservation and the use of energy sources, technology and systems that reliably meet
environmental, community and state needs over time; .

g. Organize diffused or uncoordinated entities that are producing environmental harm but when coordinated
can do environmental good to achieve positive environmental results;

h. Transfer of innovative technology, knowledge, skills and management expertise learned in Green Tier to
public, private and non-government organizations;

i. Ecological restoration and stewardship of land, water, wetland, soil, landscape or natural communities;

j. Voluntarily restoring, reclaiming, preserving or managing natural resources important to the revival,
protection or sustainable future of urban and rural communities;

k. Promotion of mutual trust by fiscal and other support of civil discourse, public involvement, community
learning and shared responsibility in the pursuit of superior environmental performance;

|l Testing of technologies and practices that may help society achieve environmental goals more efficiently,
effectively or safely.

oo

Actions are reflected in the management systems and results are captured and reported as a part of those
management systems to form the basis for superior environmental performance.

Add - “Environmental management system audit” means a review of an environmental management system
as defined in s. 299.83 (1)(b) that is conducted in accordance with accepted standards and guidelines from
the International Organization for Standardization, documented and communicated to management and
employees, and formally reviewed by senior management.

Add - “Environmental auditor” means an individual who is ANSI RAB [American National Standards Institute
Registrar Accreditation' Board] certified or meets education, training, experience and performance criteria
developed by the department.

Add - “Green Tier Charter” means a public or private entity or a group of public or private entities that qualify
for green tier level 2 or 3 with rights and responsibilities granted by the department and may be bound
contractually to achieve superior environmental performance. :

Add - “Green Tier Learning System” means a system that collects, processes, and evaluates data submitted
by Green Tier participants and promote sharing of these data among Green Tier participants, to the public and
any interested persons in order to build trust and to achieve environmental improvement.

Add - “Green Tier Council” means persons from environmental organizations, businesses, municipalities and
general public appointed by the department to provide advice on the green tier system.

Note:

Becky, DNR also requested a definition for a “functionally equivalent environmental manégement system”.
They provided the following suggestion:

“Functionally equivalent environmental management system” means appropriate to the function, needs and




size of the organization, but shall include:
1. Environmental policy, that includes:
« Commitment to compliance
s  Commitment to pollution prevention
» Commitment to continual performance improvement
Environmental aspects and impacts analysis
Planning and procedures to achieve, maintain and exceed compliance requirements
Legal and other requirements
Setting of objectives and targets, and developing appropriate action plans
Structure and responsibility
Training, awareness and competence
Operational control
Corrective, preventive and emergency action
10. Communication, including external stakeholders
11. Document control and record keeping
12. Management systems and environmental compliance audits
13. Continual improvement mechanisms, including senior management review

CONDOA BN

This definition is very vague and seems to me raises more questions than it answers. Could you come up
with one that's more clear or workable? Perhaps you could work with DNR’s attorneys on this definition.
Also, I am not sure if this definition is really needed. So if you think it is unnecessary or if it creates more

problems than it solves, just leave it out. | will leave the decision up to you.

Edits

Page 4, line 2 (Section 3)

Il of the green tier program. The department may recognize these entities through a charter. An applicant for
tier Il or tier 11l of the green tier

Page 4, line 3 (Section 3)

program shall identify the facilities, activities or other parameters that it intends to include in the program.
Note: Becky, this is DNR'’s request and | am not sure if it is necessary or clear as to what other parameters
may be. I will leave it up to you to decide whether this clarifies things in statute and whether or not to putitin.

Page 11, line 13 (Section 3)
evaluation that complies with sub. (3)(d) in-at-least-two-consesutive-years every 2 years, submits a

Page 12, line 3 (Section 3)
If an applicant consists of a group of public or private entities, each requirement in pars. (b)

Page 12, between line 17 and 18 (section 3), insert the following: :

3. That within 24 months before the date of application, the department of justice has not filed a suit to
enforce an environmental requirement, and the department has not issued a citation to enforce an
environmental requirement, because of a violation involving the facility.

Page 12, line 18 (section 3)
3 4. That, at the time of application, no case is pending for a violation involving

Page 13, line 13 (section 3)

department to be a functionally equivalent fe-an environmental management system thatis-base-on-these
standards.

Page 13, line 18, (section 3)
2. Include, in the environmental management system under subd. 1., geals objectives in

Page 14, line 1 (section 3)
c. Voluntarily restoring, enhancing, or preserving natural resources.

Page 14, line 2 (section 3) _
3. Explain to the department the rationale for the choices of geals-objectives under subd.

Page 14, line 5 (section 3)
concerning those goals objectives.




Page 14, line 11 (section 3)
toward meeting the geals cbjectives under subd. 2.

Page 14, line 6 and 7 (sectlon 3)
3. Conduct, or commit itself to conducting, annual audits-ef-the environmental management system audits

under subd. 1., with every 3 environmental management system audit performed by and outside

Page 14, line 8 (section 3)
environmental auditor approved by the department, and commit itself to submitting an annual

Page 14, line 9 (section 3)
report on the environmental management system audit to the department

Page 16, between line 11 and 12 (section 3), insert the following:

3. That within 24 months before the date of application, the department of justice has not filed a suit to
enforce an environmental requirement, and the department has not issued a citation to enforce an
environmental requirement, because of a violation involving the facility.

Page 16, line 12, (section 3)
3 4. That, at the time of application, no case is pending for a violation involving

Page 17, line 4, 5 and 6, (section 3)

Commit itself to having an outside environmental auditor approved by the department to conduct annual audits
etthe environmental management system audits under subd. 1 and to submitting an annual report on the
environmental management system audit to the department

Page 17, line 8, (section 3)
Environmental requirements that are applicable to the covered facilities and activities, and to

Page 17, line 9, (section 3)

Submitting the results of the audit to the department. If the compliance audit is a self-audit, the entity is not
eligible for reduced inspections or monitoring.

Page 17, line 15 (section 3)

Il of the green tier program, an entity including a chartered entity, shall submit a letter of intent
Note: Becky, | am not sure if this clarification is really necessary. But it's what DNR requested. | will leave
this up to you.

Page 17, line 21 (section 3)
identify the interested persons, and describe the interest that those persons have in

Page 19, line 16 (section 3)

green tier contract is-may not exceed 5 years, with opportunity for+renewaHer-additional-5-yearterms for
additional term renewals not to exceed 5 years each term upon agreement of the parties.

Page 20, line 17 (section 3) :
(e) The department may, after an opportunity for a hearing, reveke terminate a green tier

Page 20, line 22 (section 3)
department to reveke terminate a green tier contract under par. (e).

Page 21, line 21, (section 3)
contracts and charters.

Page 22, line 5, (section 3)
(d) The department shall encourage charters and small businesses, agricultural

Page 22, line 10, (section 3)

(e) The department may establish a green tier council and shall consult with the green tier council about the
operation

Page 22, after line 17, add the following:




The department may grant charters to entities that determine scope of responsibility, activities, authorities
and services to achieve supetior environmental performance. Becky: | am not sure if | understand what
DNR is trying to get at here. | have asked Lance Potter for further explanations and will let you know
once | receive a reply from him. '

Chartered entities may be organized on the basis of land area, watershed, air-shed, forest, land-type,
political subdivision, biological region, activity, trade, product, occupation, supply chain, emission,
business sector, species, biological or scientific concept or any other basis necessary to achieve superior
environmental performance.

Chartered entities shall report annually to department.

The term of a green tier charter may not exceed 5 years, with opportunity for additional term renewals not
to exceed 5 year each term. .

The department may, after an opportunity for a hearing, revoke charter status of an entity if it determines
that the participant is in substantial non-compliance with the charter.

A person who is not a party to the charter, but who believes that the chartered entity is not fulfilling the
conditions of the charter may ask the department to revoke its chartered status under par. (d)

The department shall issue numbered certificates to qualified green tier participants, publicize participant
accomplishments and authorize participants’ use of the green tier logo.

The department shall create a green tier learning system to develop and disseminate statistics and other
data on environmental performance, transaction costs, innovations, sanctions, incentives and other
program aspects. The department may require the collection of data subject to ch (confidential
business information) ; may establish partnerships to collect data important to environmental, community
and economic goals; may defray data collection costs, and may protect submitted data not required under
chs 160 and 280 to 299. It may conduct, direct or contract for studies and research. .

The department shall submit a progress report to the legislature 3 years after the program begins;
thereafter reports shall be submitted biennially. The department shall, every 2 years, in consultation with

participants and interested persons, review green tier performance as applied to department policies and
programs. '

Thanks.
-Manyee
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DOA......Wong — Green tier program with environmental improvement
program added

- FOR 2001-03 BUDGET — NOT READY FOR INTRODUCTION

AN AcT / relating to: the budget.

Analysis by the Legislative Reference Bureau
This is a preliminary draft. An analysis will be provided in a later version.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SEcTION 1. 15.347 (3) of the statutes is created to read:
15.847 (3) GREEN TIER COUNCIL. There is created in the department of natural
resources a green tier council consisting of 15 members appointed by the secretary

of natural resources. The secretary shall appoint members representing

. : Ak s
environmental organizations, businesses, and local governmental unit? Yiuh o wod
. Y\Q,Orﬁsz_ﬂjb
=+ NOTE: We usually spemfy a specific number of members to make it easier to keep ap_
track of membership and vacancies. Please let me know if you would prefer a different K/
number of members or if you would like to specify the length of terms.

@ SECTION 2. 20.143 (1) )%he statutes is created to read: ’ HW
M’f;‘ed
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m

20.143 (1) (W) Green tier 'anci: e:;z;?ironmental management system grants.
: tom A b (onrmapbal. Su
Bienniallyjithe amounts in the schedufe for green tier and environmental
management system grants under s. 560.125.

+»+xNOTE: This SECTION involves a change in an appropriation that must be
reflected in the revised schedule in s. 20.005, stats.

SECTION 3. 299.83 of the statutes is created to read:
299.83 Green tier program. (1) DerFINITIONS. In this section:

(a) “Approval” means a permit, license, or other approval issued by the

department under chs. 280 to 295.

(am) “Covered facility or activity’; means a facility or activity that is included,
or intended to be included, in the green tier program.

(b) “Environmental management system” means an organized set of
procedures to evaluate e_nvironmental performance and to achieve measurable of
noticeable improvements in that environmental performance through planning and
changes in operations.

(¢) “Environmental performance,” unless otherwise qualified, means the
effects, whether regulated under chs. 160 and 280 to 299 or unregulated, of a facility
or activity on air, water, land, natural resources, and human health.

(cm)  “Environmental performance evaluation” means a systematic,
documented, and objective review, conducted by or on behalf of the owner or operator
of a facility, of the environmehtal performance of the facility, including an evaluation
of compliance with one ovr more envirenmental requirements.

(d) “Environmental requirement” means a requirement in chs. 160 or 280 to
299, a‘rule promulgated under one of those chapters, or a permit, license, other

approval, or order issued by the department under one of those chapters.
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2001 — 2002 Legislature

(e) “Green tier contract” means a contract entered into by the department an
. gwith the sgoavad of fhe
a participant in tier III of the green tier program, and that may,(be signed by other
interested parties, that specifies the participant’s commitment to superior
environmental performance and the incentives to be provided to the participant.

(f) “Green tier program” means the program under this section.

(fm) “Regulated entity” means a public or private entity that is subject to
environmental requirements.

| (g) “Superior environmental performance” means one of the following:

1. That an entity limits the discharges or emissions of pollutants from, or in
some other way minimizes the negative effects on air, water, land, natural resources,
or human health of, a facility that is owned or operated by the entity or an activity
that is performed by the entity to an extent that is greater than is required by
applicable environmental requirements.

2. That an entity minimizes the negative effects on air, water, land, natural
resources, or human health of the raw materials used by the entity or the products
or services produced or provided by the entity to an extent that is greater than is
required by applicable environmental requirements. yen l\ﬂﬂd

3. That an entity voluntarily engages in restoringl{or preserving natural
resources.

4. That an entity helps other entities to comply with environmental
requirements or to accomplish the results described in subd. 1. or 2.

(h) “Violation” means a violation of an environmental requirement.

(2) ELIGIBLE PARTI%P%NATS. regulated mtg Iﬁfy m ) ;rtifzt{e ::,1(, %i&r)[cz )
I of the green tier prograxxx Any public or privdte entity may apply to the department

to participate in tier II or tier III of the green tier program. A group of public or
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SECTION 3

_ private entities may together apply to the department to partlclpate in tier IT or tier

A
III of the green tier program. An applicant for tier II or tier III of the green tier

- program shall identify the facilities or activities that it intends to include in the

program.

(8) ELIGIBILITY AND PROCESS FOR TIER 1. (a) General eligibility A regulated
ualifeo S Pathes padson jn
entlt igakigibdewfor tier I of the green tier program with respect toa facility owned
or operated by the regulated entity if all of the following apply:
1. The regulated entity conducts an environmental performance evaluation of
the facility or submits findings from the facility’s environmental ‘management
system.

2. If the regulated entity conducts an environmental performance evaluation,

the. regulated entity notified the department in writing, no fewer than 30 days before

‘beginning an environmental performance evaluation, of the date on which the

environmental performance evaluatien would begin, the site or facility or the
operations or practices at a site or facility to be reviewed, and the general scope of
the environmental performance evaluation.

3. If the regulated entity conducts an environmental performance evaluation,
the environmental performance eValuetion covmpliies with par. (d).

4. If the reguleted entity submits findings from the facility’s environmental
management system, the environmental management system complies with par. (e).

5. The regulated entity submits a report as required under par. (b).

6. At the time of submitting a report under par. (b), the department of justice

has not, within 2 years, filed a suit to enforce an environmental requ1rement and the

of’ Mwé(ﬁ LSRRG,

department)(has not, within 2 years, issued a citation to enforce an environmental

requirement, because of a violation involving the facility.
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SECTIQN 3

(b) Report. To participate in tier I of the green tier program with respect to a
facility, a regulated entiﬁy that owns or operates the facility shalI submit a report to
the dep'artment within 45 days after the date of the final written report of findings
Qf an environmental performance evaluationrof the facility or within 45 days after-
the date of ﬁndings'from the facility’s environmental management syétem. The
report shall include all bf the following:

1. a. If the regulated entity‘ conducted an environmental performance
evaluation, a description of the environmental performance evaluation, including
the person who conducted the environmentai performance evaiuation, when it was
completed, what activities and oi)erations were examined, and what was revealed by
the environmental performance evaluation.

b. If the regulated entity submits findings from an environmental management
system, a description of the environmental management system, of the activities and
bperations covered by the environmental management system, and of who made thé
findings and when the ﬁndings were made.

2. If any violations were revealed by the environmental performarice
evaluation or the environmental management system, a description of those
violations and of the lenéth of time that the violations may have continued.

3. A description of_ actions taken or proposed to be taken to correct any
violations described in subd. 2.

4, A commitment to correct any violations identified in subd. 2 within 90 days
of subfnitting the report or according to a compliance schedule approved by the
department. |

5. | If the regulated entity proposes to take more than 90 days to correct

violations, a proposed compliance schedule that contains the shortest reasonable
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SECTION 3
periods for correcting the violations, a statement that justifies the proposed
compliance schedule, and a desoription of measures that the regulated entity will
take to minimize the effects of the violations during the period of the compliance
schedule. _
6. If the regulated entity proposes to take more than 90 days to correct‘ the
violations, the proposed stipulated penalties to be imposed if the regulated entity

violates the compliance schedule under subd. 5.

7. A description of the measures that the regulated entity has taken or will take

~ to prevent future violations and a timetable for taking the measures that it has not

yet taken.
(¢) Public notice; comment period. 1. The department shall provide at least 30
days for public_ comment on a compliance schedule and stipulated penalties proposed

in a report under par. (b). The department may not approve or issue a compliance

~ schedule under par. (f) or approve stipulated penalties under par. (g) until after the

end of the comment period.

2. Before the start of the public comment period onder subd. 1., the department
shall provide public notice of the proposed compliance schedule and stipulated
penalties that does all of the following:

a. Identifies the regulated entit& that submitted the report under par. (b), the
facility at which the violation occurred, and the nature of the violation.

-b. Describes the proposed compliance schedule and the proposed stipulated
penalties.

c. Identifies an employee of the department and an employee of the regulated
entity who may be' contacted for additional information about the proposed

compliance schedule and the proposed stipulated penalties.
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SECTION 3

d. States that comments concerning the proposed compliance schedule and the
proposed stipulated penalties may be submitted to the department during the
comment period and states the last date of the comment period.

(d) Environmental performance evaluation. If a regulated entity conducts an
environmental performance evaluation under par. (a) 1., the regulated entity does
not qualify for participation in tier I of the green tier program unless the final written
report of findings of the environmental performance evaluation is labeled
“environmental performance evaluation report,” is dated, and, if the environmental
performance evaluation identifies violations, includes a plan for corrective action.
A regulated entity may use a form developed by the regulated entity, by a consultant,
or by the department for the final written report of findings of the environmental
performance evaluation.

(e) Environmental management system. If a regulated entity submits findings
from the facility’s environmental management system under par. (a) 1., the
regulated entity does not qualify for participation in tier I of the green tier program
unless the regulated entity’s efforts to prevent, detect, and correct violations are
appropriate to the size of the regulated entity and to the nature of its business and
are consistent with any criteria used by the federal environmental protection agency
to define due diligence in federal audit policies or regulations.

(f) Compliance schedules. 1. If the department receives a report under par. (b)

“that contains a proposed compliance schedule under par. (b) 5., the department shall

review the proposed compliance schedule. The department may approve the
compliance schedule as submitted or propose a different compliance schedule. If the
regulated entity does not agree to implement a compliance schedule proposed by the

department, the department shall schedule a meeting with the regulated entity to
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SECTION 3
attempt to reach an agreement on a compliance schedule. If the department and the
regulated entity do not reach an agreement on a compliance schedule, the
department may issue a compliance schedule. A compliance schédule under this
parag_raph _is subject to review under ch. 227. |

2. The department may not approve or issue a compliance schedule that
extends longer than 12 months beyond the date of approval of the compliance
sf:hedule. The department shall cohsider the following factorsl in determining
whether to approve a compliance schedule:

a. The environmental and>pub1ic health consequences of the violations.

b. The time needed to implement a change in raw materials or method of
production if that change is an available alternative to other methods of correcting
the violations.

| c. The time needed to purchase any equipment or supplies that are needed to

correct the violations.

(g) Stipulated penalties. 1. If the department receives proposed stipulated

: penalties under par. (b) 6.; the department shall review the proposed stipulated

penalties. The department may approve the stipulated pehalties as submitted or
propose different stipulla'ted penalties. 1f the regulated entity does not agree to
stipulated penalties proposed by the department, the department shall schedule a

meeting with the regulated entity to attempt to reach an agreement on stipulated

‘penalties. If no agreement is reached, there are no stipulated penalties for.violations

of the compliance schedule.
2. Stipulated penalties approved under subd. 1. shall specify a period, not
longer than 6 months beyon}d the end of the compliance schedule, during which the

stipulated penalties will apply.
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SECTION 3
1 (4) INCENTIVES FOR TIER L. (a) Deferred civil enforcement. 1. a. For at least 90
2 days after the department receives a report that meets the requirements in sub. (3)

3 (b), this state may not begin a civil action to collect forfeitures for violations that are
4 disclosed in the report by a regulated entity that qualifies under sub. (3) (a) for
- b participation in tier I of the green tier program.

b. If bhé;regulatéd entityjcorrects violations that are disclosed by -exegtlated

at qualifies under sub. (3) (a) for participation in tier I of the green tie

in a report that meets the requirements of sub. (3) (b) within 90 days after

@ the department receives @Ti%port that~medts the Tequirements of sub 8y, this /

10 state may not bring a civil action to collect forfeitures for the violations.

1 c. This state may not begin a civil action to collect forfeitures for violations
12 covered by a compliance schedule that is approved under sub. (3) (f) during the period
13  of the compliance schedule if the regulated entity is not violating the compliance
14 schedule. If the regulated eﬁtiﬁy violates the compliance schedule, the department
15 may collect any stipulated penalties during the period in which the stipulated
16 - penalties apply. This state may begin a civil action to collect forfeitures for violations
17 that aré not corrected by the end of the period in wﬁich the stipulated pénalties apply.
18 If the regulated entity violates the compliance schedule and there are no stipulated
19 penalties, this state may begin a civil action to collect forfeitures for the violations.
20 d. vI‘f the department approves a compliance schedule under sub. (3) (f) and the
21 regulated entity corrects the violations according to the compliance schedule, this
22 state may not bring a civil action to collect forfeitures for the violations.

23 - 2. Notwithstanding subd. 1., this state may at any time begin a civil action to

24 collect forfeitures for violations if any of the followihg apply:
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a. The violations present an imminent threat to public health or the
environment or may cause serious harm to public health or the environment.

b. The department discovers the violations before submission of a report under
sub. @ B).

c. The violations resultéd in a substantial economic benefit that gives the
regulated bentity a clear advantage over its business competifors.

d. The violations are identified through monitoring or sampling required by
permit, statute, rule, regulation, judicial or administrative order, | oi' consent
agreement. |

(b) Consideration of actions by regulated entity. If the department receives a
report that complies with sub. (3) (b) from é regulated entity that qualifies under sub.
(8) (a) for participation in tier I of the green tier program, and the report discloses

) (=]
a potential criminal violation, the department)and the department of justice shall

take into account the diligent actions of, and reasonable care taken by, the regulated

entity to comply with environmental requirements in deciding whether to pursue a
criininal enforcement action and what penalty should be sought. In determining
whether a regulated entity acted with due diligence and reasonable care, the
department|and the department of justice shall consider whether the regulated
entity has demonstrated any of the following:

1. That the regulated entity took correctiw}e action that was timely whén the
violation was discovered.

2. That the regulated entity exercised reasonable care in attempting to prevent
the violation and to ensure compliance with environmental requirements.

3. That the regulated entity had a documented history of good faith efforts to

comply with environmental requirements before implementing its environmental
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SECTION 3
management system or before beginning to conduct environmental performance
evaluations. |

4. That the regulated entity has promptly made appropriate efforts to achieve
compliance with - environmental requirements since implementing its
environmental management system or since beginning to conduct environmental
performance evaluations and that action was taken with due diligence.

5. That the regulated entity exercised reasonable care in identifying violations
in a timely manner.

6. That the regulated entity willingly cooperated in any investigation that was
conducted by this state or a local governmental unit to determine the extent and
cause of the violation.

(c) Recognition. If a regulated entity conducts an environmental perforniance
evaluation that complies with sub. (3) (d) Wat/lea:xog{‘ e years, submits a
report that complies with sub. (3) (b) foi‘ each environmental performance
evaluation, corrects any violations described in those reports, and otherwise §&

| 2 L8P pelicodron A
Ty Iunder sub. (8) (a) fo:ntier I of'the green tier program, all of the following apply:

1. The department shall issue to the regulated entity a numbered certificate s

of recognition.

2. The department shall identify the regulated entity, on an Internet site
maintained by the department, as a participant in tier I of the green tier program.

3. The department 'shail annually provide notice of the regulated entity’s status
as a participant in tier I of the green tier program to newspapers in the area in which
facilities operated by the regulated entity are located.

4. The regulated entity Inay use a green tier logo selected by the department

on written materials produced by the regulated entity.
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SECTION 3

the green tier program if the applicant satisfies the requirements in pars. (b) to (d).

to (d) applies to each entity in the group.

(b) Enforcement record. To be eligible to participate in tier I} an app

demonstrate all of the following:

1. That, within 60 months before the date of application, no judgment of

If an applicant consists of a group of W& entities, each requirement in pars. (b)

oF th

P awm

icant shall

conviction was entered against the applicant, any managing operator of the

applicant, or any person with a 25% or more ownership interest in the applicant for

a criminal violation involving a covered facility or activity that resulted in

substantial harm to public health or the environment or that presented an imminent

threat to public health or the environment.

2. That, within 36 months before the date of application, no civil judgment was

entered against the applicant, any managing operator of the applicant, or any person

with a 25% or more ownership interest in the applicant for a violation involving a

covered facility or activity that resulted in substantial harm to public health or the

environment.

WThat, at the time of application, no case is pending for a violation involving

a covered facility or activity that resulted in substantial harm to public health or the |

environment.

(¢) Environmental performance. Tb be eligible to participate in tier I

" applicant shall submit an application that describes all of the following:

environment or that presented an imminent threat to public health or the

, an

Q;(l&ﬂ +l©r
©

1. The applicant’s past environmental performance with respect to eachi P4

covered facility or activity.
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SECTION 3
2. The applicant’s current environmental performance with respect to each
covered facility or activity.

3. The applicant’s plans for activities that enhance the environment, such as

improving the applicant’s environmental performance with respect to each covered

facility or activity. @H«é green Fier p reqram

(d) Environmental management system. To be eligible to participate in tier 1}
an applicant shall do all of the following:

1. Demonstrate that it has implemented, or commit itself to implementing
Within one year of application, for each covered facility or activity, an environmental
management system that is all of the following:

a. Based on the standards for environmental management systems issued by

‘the International Organization for Standardization or determined by the
department to be functionally equivalent to an eﬁvironmental management system
that is based on those standards.

b. Determined by the department to be appropriate to the nature, scale, and

environmental impacts of the applicant’s operations related to each covered facility

or activity. a GL,J*,CJNQS

2. Include, in the environmental ﬁlanagement system under subd. 1.,@babyfin
at least 2 of the following areas:

a. Improving the environmental performance of the applicant, _with respect to
each covered facility or activity, in aspects of environmental performance that are
regulated under chs. 160 and 280 to 299.

b. Improving the environmental performance of the applicant, with respect to
each covered facility or activity, in aspects of environmental performance that are not

regulated under chs. 160 and 280 to 299.

/
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@ c. Voluntarily restoringfor preserving natural resources. 0 } M)\MO
| @ 3. Explain to the department the rationale for the choices of| M under subd.
3 2. and describe any consultations with residents of the areas in which each covered
4 facility or activity is located or performed and with other interested persons
@ concerning thosegoa&i LQM{.W‘) |
@ 4. Conduct, or commlt itself to conducting, annual saditsP#re environmental

@ management systen}\ ez w1th every 3rdAaud1t performed by an’outside

8> /\ audltor approved by the jpartment and commlt itself to submitting an annual

tena

@ - report on theAaudlt to the departmeént. ZTO ~
- 10 ‘ 5. Commit itself to submitting to the department an annual report on progress
@ toward meeting the mﬁ&‘mxﬁbd. 2. -

12 (6) ProcESs FOR TIER II. (a) Upon receipt of an application for participation in

13 tier IT of the green tier program, the department shall provide public notice about the
14 application in the area in which each covered facility or activity is located or

15 performed.

16 | (b) After providing public notice under par. (a) about an application, the

17 department .may hold a public informational meeting on the application.

18 (¢) The department shall approve or deny an application within 60 days after

19 .providing notice under par. (a) or, if the department holds a public informational

20 meeting under par. (b), within 60 days after that meeting. The department may limit

21 the number of participants in tier II of the green tier program, or limit the extent of
22 - participation by a partieular applicant, based on the department’s determination
23 that the limitation is in the best interest of the green‘ tier program.

2 | (d) A decision by the department under par. (c) to approve or deny an

25 application is not subject to review under ch. 227.

enuon e el m W ngo{‘@m
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SECTION 3

‘(7) INCENTIVES FOR TIER II. (a) The department shall issue a numbered -
certificate of recognition to each participant in tier II of the green tier program.

(b) The department shall identify each participant in tier II of the green tier
program on an Internet site maintained by the department.

(¢) The department shall annually provide notice of the participation of each
participant in tier II of the green tier program to newspapers in thé area in which
each covered facility or activify is located.

(d) A participant in tier II of the green tier program may use a green tier logo
selected by the department on written materials produced by the participant.

(e) The department shall assign an employee of the department to serve as the

of the green her Pg@m
contact with the department for a participant in tier Iﬂ for ar% approval that the
participant is required to obtain and for technical assistance.
of e green Tier Program -

() vAfter a partipipant in tier I;\implej)ents an env1ronmental management
system that complies with sub. (5) (d) 1., the department shall conduct any
inspections of the participant’s covered facilities or activities that are required under
chs. 280 to 295 at the lowest frequency permitted under those chapters, except that
the department may conduct an inspection whenever it has reason to. believe thét a
participant is out of compliance with a requirement in an approval.

(8) ELIGIBILITY FOR TIER IH. (a) General. An applicant is eligible for tier I1I of
the green tier program if the applicant satisfies the requirements in pars. (b) to (d).
If an applicant consists of a group of public or private entities, each requirement in

pars. (b) to (d) applies to each entity in the group. of the 3“‘“‘ Her plogyam

. (b) Enforcement record. To be eligible to participate in tier IIIf an applicant

shall demonstrate all of the following:
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1. That, within 120 months before the date of application, no judgment of

conviction was entered against the applicant, any managing operator of the

' applicant, or any person with a 25% or more ownership interest in the applicant for

a criminal violation involving a covered facility or activity that resulted in
substantial harm to pubhc health or the env1ronment or that presented an imminent
threat to pubhc health or the environment.

2. That, within 60 months before the date of applieation, no civil judgment was
entered against the applicant, any managing operator of the applicant, or any person
with a 25% or more ownership interest in the applicant for a violation involving a
covered facility or activity that resulted in substantial harm to public health or the
environment.

)GW That, at the time of application, no case is pending for a violation involving

" a covered facility or activity that resulted in substantial harm to public health or the

environment or that presented an imminent threat to public health or the

environment. | ' ([ +he green -l-:er‘froamm _

(c) Environrhental management system. To be eligible to participate in tier II

an apphcant shall do all of the followmg

1. Demonstrate that 1t has implemented for each covered fac111ty or activity, an
environmental management system that is all of the following:

a. Based on the standards for environmental management systems issued by
the International Organization for Standardization or determined by the
departinent to be funetionally equivalent to an environmental management system

that is based on those standards.
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b. Determined by the department to be appropriate to the nature, scale, and

environmental impacts of the applicant’s operations related to Weach covered

facility or activity. , | A v . W’Q

QA/\\)\( o
2. Commit itself to havmg an out51de/\aud1tor approved by the department

conductf\annual afydips oftlie env1ronmental management sys em/(u-nie‘@—stl‘b‘(:l/‘l~

to submitting an annual report on tﬁae audit to the departme lﬂo
g P o e entiy e o it codqéf)
3. Commit itself to annually conductmgAan alidit of compliance with

oc achirtieg
environmental requirements that are applicable to the covered facilitles/{ and to

*©- 00 O

submitting the results of the audit to the department.

f the green }ier pregfam

10 (d) Superior environmental performance. To be eligible to participate in tier II

11 an applicant shall demonstrate a record of superior environmental performance, and

12 describe the measures that it proposes to take to maintain and improve its superior
13 environmental performance |

14 (9) PROCESS FOR TIER III (a) Letter of intent. To apply for participation in tier

15 ITT of the green tier program, an entity shall submit a letter of intent to the

16 department In addition to providing iﬁformation neeessary to show that the

17 appllcant satisfies the requirements in sub (8), the applicant shall do all of the

18 following in the letter of intent:
19 1. Describe the involvement of interested persons in developing the proposal
20  for maintaining or improving the applicant’s superior environmental performance,

' @ ~identify the interested persons, and describe the interests that those persory have in

22 the applicant’s participation in the green tier program.
23 2. Outline the provisions that it proposes to include in the green tier contract.

- 24 (b) Limitation. The department may limit the number of letters of intent that

25 it processes based on the staff resources available.
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(c) Notice. When the departine’nt decides to process a letter of intent, the
department shall provide public notice about the lettér of intent in thé afea in which
each covered facility or activity is located or performed.

(d) Public meeting. After providing public notice under par. (c) about a letter
of intent, the department may hold a public informational meeting on the letter of
intent. | ‘ |

(e) Request to participate. Within 30 days after the public notice under par. (c),
interested persons may request that the department grant authorization to
participate in the negotiations under par. (f). A person who makes a request under
this paragraph shall describe the person’s interests in the issues raised by the letter
of intent. The department shall determine whether a person who makes a request
under this pat_'agraph ‘may participate in the negotiations under par. (f) based on

whether the person has demonstrated sufficient interest in the issues raised by the

~ letter of intent to warrant that participatioh.

(f) Negotiations. If the department determines that an applicant satisfies the

‘requirements in sub. (8), the department may begin negotiations concerning a green

tier contract with the applicant and with any persons to whom the department
granted permission under par. (e). The department may begin thé negotiations no
SQOner than 30 days after providing public notice under par. (¢) about the applicant’s
bletbt.er of intent.

(g) Termination of negotiations. The depértment may terminate negotiations
with an applicant concerning a green tiei' contract and the decision to terminate
negotiations is not subject to review under ch. 227.

(h) Notice of proposed contract. If 'negotiations under pai‘. (f) result in a

proposed green tier contract, the department shall provide public notice about the
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proposed green tier contract in the area in which each covered facility or activity is
located or performed. |

(i) Meeting on propos_ed contract. After providing public notice under par. (h)

‘about a proposed green tier contract, the department may hold a public
informational meeting on the proposed green tier contract.

(G) Green tier contract. Within 30 days after providing notice under par. (h) or,
if the department holds a public informational meeting under par. (i), within 30 days
after that meeting, the department shall decide whether to enter into a green tier
contract with an applicant. In a green tier contract, the department shall require
that the participant maintain the environmental management system described in
sub. (8) (c) 1. and abide by the commitments in sub. (8) (c) 2. and 3 /"ofh/f; éZ;:at/'tment
shall ensure that the incentives provided under a green tier contract are proportional
to the environmental benefits that will be provided by the participant under the
green tier contract. The department shall include in a green tier contract remedies
that apply if a party to the wact fails to comply with the contract. The term f a
green tier contractf&% years, with opportunity for %for addltiona :

L eoch (e

on agreement of the partic

(k) Revzew of decision. Notw1thstanding s. 227.42, there is no right to an
administrative hearing on the department’s decision to enter into a contract under
par. (j), but the decision is subject to judicial review.

(10) SUSPENSION OR TERMINATION OF PARTICIPATION. (a) The department may
suspend or revoke the participation of a participant in the green tier program at the
request of the participant.

(b) The départment may terminate the participation of a participant in the

green tier program if a judgment is entered against the participant, any managihg
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operator of the participant, or‘any person with a 25% or more ownership interest in
the participant for a criminal or-civil violation involving a covered facility or activity
that resulted in substantial harm to public health or the environment or that
presented an imminent threat to public health or the environment. |
(¢) The department may suspend the participation of a participant in the green

tier program if the depai‘tment determines that the participant, any managing
.operator of the participant, or any pei'son with a 25% or more ownérship interest in
the participant committed a criminal or civil violation involving a covered facility or
aictivity that resulted in substantial harm to public health or the environment or that
presented an imminent threat to public health or the environment and the
department refers the matter to the department 6f justice for prosecution.
- (d) The department may suspend or revoke the participation of a greeii tier
|  Fthe green fies Pnn

participant in tier IIAif the participant does’not implement, or fails to inaintain, the
environmental management system described in sub. (5) (d) 1.., fails to conduct
annual audits described in sub. (5) (d) 4., or fails to submit annual reports described

Jo i iAD

(e) The department may, after an opportunity for a hearing, rev&k? a green tier

in sub. (5) (d) 5.

contract if the department determines that the participant is in substantial

noncompliance with the green tier contract.
(f) A person who is not a party to a green tier contract, but who believes that

‘a participant is in substantial noncompliance with a green tier contract, may ask the

. terminel |
é’C%artment to xefverkéi a green tier contract under par. (e). ‘
A 7 (11) AccessTORECORDS. (a) Except as provided in par. (c), the department shall

20774

make any record, report, or other information obtained in the administration of this

section available to the public.
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(c) The department shall keep confidential any part of a record, report, or other
information obtained in the administratibn of this section, other than emission data
or discharge data, upon a showing satisfactory to the department by any person that
.the part of a record, report; or other information would, if made public, divulge a
method or process that is entitled to protection as a trade secret, as defined in s.
134..90 (1) (), of that pérson.

(d) If the department refuses to release information on the grounds that it is
confidential under par. (c) and a person challenges that refusal, the department shall
inform the affected regulated entity of that challenge. Unless the regulated entity
authorizes the department to release the information, the regulated entity shall pay
the reasonable costs incurred by this state to defend the refusal to release the
information.

(e) Paragraph (c) does not prevent the disclosure of any information to a

-representative of the department for the purpose of administering this section or to

an officer, employee, or authorized representative of the federal government for the
purpose of administering federal law. When the department provides information
‘that is conﬁdentia-l under par. (c) to the federal government, the department shall
‘also provide a copy of the application for confidential status.

(12) POWERS AND DUTIES OF THE DEPARTMENT. (a) To facilitate the process under

sub. (9), the department shall develop model terms that may be used in green tier

contracts.

(b) After consultations with interested persons, the department shall annually
establish a list identifying aspects of superior environmental performance that the
department'will use to idenfify which letters of intent it will process under sub. (9)

in the following year and the order in which it will process the letters of intent.
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1 -(¢) The department may promulgate rules for the administration of the green

21 tier program. In the rules, the department méy specify incentives, that are

: 3 . consistent with federal laws and other state laws, that the department may provide
'4 'tb participants in the green tier program.

-5 (d) The department sﬁall encourage small businesses, agricultural
| 6 orgénizati'ons, entities that are not subject to environmental requireménts, local
| 7 i governments,rand other entities to form groups to work cooperatively on projects to

8 achieve ‘superior envirbnrﬁental performance.
9 | (dm) The department shall select a logo for the green tier program.

10 | (e) Thé department shall consult with the green tier council about the operation

11 of the green tier program, prioritiés for the green tier program, and evaluation of the

12 | green tier program.

13 | (f) The depaftine‘nt and the department of commerce shall jointly provide

14 informatién about énvironinental management Systems’to potential participants in

15 the green tier progfam and to other interested persons. The department shall

16 consult with the department of commerce about the édministration of the green tier

17 program.
ﬂf;jl/%—_'/? 13) PENALTY. (a) Any person who knowingly makes a false statement in

19 material submitted under this section shall be fined not less than $10 nor more than

20 $10,000 or imprisoned for not more than 6 months or both.

21 (b) For purposes of this subsection, an act is committed knowingly if it is done

22 voluntarily and is not the result of negligence, rriistake, accident, or circumstances

23 that are beyond the control of the person.

24 SECTION 4. 560.125 of the statutes is created tb read:
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560.125 Green tier and environmental management system grant
program. (1) The department shall make grants from the appropriation under s.
v
20.143 (1) (ﬁ) to nongovernmental orgamzatlons to help those organizations develop
the ability to part1c1pate as interested persons in the green tier program under s. -

$l06,000 -
299.83. The department shall allocate at least Wﬁ’per year for grants under

this subsection.
(2) The department shall make grants from the appropriation under s. 20.143

™™
(1) (ﬁe to assist persons to develop environmental management systems, as defined

in s. 299.83 (1) (b).

(END)

ﬁi'
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Insert 2-13
'/ (bm) “Environmental management system audit” means a review, of an
environmental management system, that is conducted in accordance with standards
and guidelines issued by the International Organization for Standardization and the
results of which are documented and communicated to employees of the participant.
v

Insert 12-17

3. That, within 24 months before the date of application, the department of
Justice has not filed a suit to enforce an environmental requirement, and the

. natuvral rescufces

department,{;as not issued a citation to enforce an environmental requirement,
because of a violation involving a covered facility or activity.

Insert 16-11

3. That, within 24 months before the date of application, the department of
justice has not filed a suit to enforce an environmental requirement, and the

natural yreseurces

department!has not issued a citation to enforce an environmental requirement,
because of a violation involving a covered facility or activity.

Insert 19-11

The department may not provide reduced inspections or monitoring as an
v’ v/

incentive in a green tier contract if the audit under sub. (8) (c) 3. is conducted by the
participant.

Insert 20-22

(10m) ENVIRONMENTAL AUDITORS. The department may not approve an
e -~
environmental auditor for the purposes of sub. (5) (d) 4. or (8) (¢) 2. unless the

environmental auditor is certified by the Registrar Accreditation Board of the
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American National Standards Institute or meets criteria concerning education,
training, experience, and performance that are specified by the department. ¢~
Insert 22-17 |

/' (g) The department shall collect, process, evaluate, and disseminate data
submitted by participants in the green tier program. |

/(h) The department shall submit a progress rep%on the green tier program
to the legislature, in the manner provided in s. 13.172 (2), no later than the first day
of the 36th month beginning after the effective date of this paragraph .... [revisor

inserts date]Aand every 2 years after it submits the first report. , ~
)
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Manyee Wong,
ik
This redraft incorporates changes in response to the redraft instructions received
today. I believd that the redraft includes the changes that you indicated were
i includes some of the other changes requested by DNR. I placed the
language that limits incentives if the compliance audit is a self-audit in s. 299.83 (9)
/(j). Please review the draft carefully to determine whether there are any problems with
it from your point of view.

I have done this redraft without an analysis in order to get it to you more quickly. I will
work on an analysis as soon as I have completed the other budget redraft requests that

I have received. I will also reexamine the redraft instructions to see whether I can@ <
make any changes to the definition of “superior environmental performance” so that

it encompasses as many of DNR’s list of principles, ete., as I can make sense out of,

Rebecca C. Tradewell

Managing Attorney

Phone: (608) 266—7290

E—mail: becky.tradewell@legis.state.wi.us
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- Manyee Wong,

This redraft incorporates changes in response to the redraft instructions received
today. 1 believe that the redraft includes the changes that you indicated were
important. It also includes some of the other changes requested by DNR. I placed the
language that limits incentives if the compliance audit is a self-audit in s. 299.83 (9)
(). Please review the draft carefully to determine whether there are any problems with
it from your point of view.

T have done this redraft without an analysis in order to get it to you more quickly. I will
work on an analysis as soon as I have completed the other budget redraft requests that
I have received. I will also reexamine the redraft instructions to see whether I can
make any changes to the definition of “superior environmental performance” so that
it encompasses as many of DNR’s list of principles, etc., as I can make sense out of.

Rebecca C. Tradewell

Managing Attorney

Phone: (608) 266-7290

E-mail: becky.tradewell@legis.state.wi.us -




